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Written comments on this document should be sent by 30 August 2019 to	Comment by Author: EEB: The EEB was not able to differentiate its comments from the “Author” comments (probably due to properties of the document), for this reason we have included our suggestions in comments only (not in track changes), and indicated them starting by “EEB:”	Comment by Author: EEB: The EEB highlights that the timing to submit comments to such an important document is extremely short. We are aware that the entry into force of these rules should happen this Summer, but a one week deadline (from the invitation to comment the documents) would have been the minimum acceptable deadline. The EEB expresses its concerns over the ability for all members and observers of the group to comment on the draft proposal.
ENV-CARACAL@ec.europaeu, GROW-CARACAL@ec.europa.eu

Rules of Procedure for the 
Competent Authorities for REACH and CLP (CARACAL)	Comment by Author: Changes highlighted in blue are needed to adapt the RoP to the group’s new task of assisting the COM in the preparation of Delegated Acts (DAs). 
Changes highlighted in yellow are needed to adapt the RoP to the horizontal rules on Commission Expert Groups. 

The expert group consisting of the Competent Authorities for the REACH and Classification, Labelling and Packaging (CLP) Regulations (hereafter referred to as “CARACAL”),
Having regard to Regulation (EC) No 1907/2006 of the European Parliament and of the Council of 18 December 2006 concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), establishing a European Chemicals Agency, amending Directive 1999/45/EC and repealing Council Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council Directive 76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC (OJ L 396, 30.12.2006, p.1)[footnoteRef:1] (hereafter referred to as “REACH” or “the REACH Regulation”), and in particular Article 121 thereof, [1:  Corrected by OJ L 136, 29,5.2007, p.3  and OJ L 36, 5.2.2009, p. 84.] 

Having regard to Regulation (EC) No 1272/2008 of the European Parliament and of the Council of 16 December 2008 on classification, labelling and packaging of substances and mixtures, amending and repealing Directives 67/548/EEC and 1999/45/EC, and amending Regulation (EC) No 1907/2006[footnoteRef:2] (hereafter referred to as “CLP” or “the CLP Regulation”), and in particular Articles 43 and 53a(4) thereof,	Comment by Author: New legal basis for the adoption of DAs.  [2:  OJ L 353 of 31 December 2008, p.1.] 

Having regard to the creation of the group by Directorate General for Environment and Directorate General for Internal Market, Industry, Entrepreneurship and SMEs,
Having regard to the standard rules of procedure of expert groups[footnoteRef:3], [3:  Annex 3 of Commission Decision C(2016) 3301 final of 30.05.2016 establishing horizontal rules on the creation and operation of Commission expert groups.] 

HAS ADOPTED THE FOLLOWING RULES OF PROCEDURE	Comment by Author: EEB: in general, we highlight recitals 6 and 7 of the EC decision establishing horizontal rules on the creation and operation of Commission expert groups, which we believe are not sufficiently taken into account: 
(6) Rules to manage conflict of interest in relation to individuals appointed in a personal capacity, who are due to act independently and in the public interest, should be improved. [there are no rules on conflicts of interests proposed in this draft, we develop suggestions throughout the document]
(7) In order to bring more clarity and transparency with respect to the composition of expert groups, members should be classified according to a more accurate set of categories. [there is confusion between “members”, MSCA, observers and other categories, this must be clarified]

Article 1
Tasks
[bookmark: _GoBack]The Member State Competent Authorities (hereafter referred to as “MSCAs”) for REACH were appointed according to Article 121 of the REACH Regulation for performing the tasks allotted to competent authorities under that regulation and for cooperating with the European Commission (hereafter referred to as “the Commission”), the European Chemicals Agency (hereafter referred to as “ECHA”), and each other in its implementation.
The MSCAs for CLP were appointed according to Article 43 of the CLP Regulation for performing the tasks allotted to competent authorities under that regulation and for cooperating with the Commission, ECHA, and each other in its implementation.
The expert group CARACAL shall provide advice to the Commission on policy issues and to the Commission and ECHA on the implementation and the functioning of the REACH and CLP Regulations in their respective areas of responsibility.	Comment by Author: EEB: It is important to keep a consistent wording throughout the text for legal clarity: at the moment different names are used, adding confusion. The expert group CARACAL or members of the expert group might be the clearer name
CARACAL shall assist the Commission in relation to the preparation of delegated acts in accordance with the CLP Regulation.	Comment by Author: EEB: Include the specific reference to the “procedure laid down in Article 53 a. paragraph 4”	Comment by Author: New task assigned to the group. 
CARACAL shall carry out its activities in accordance with the prerogatives of the Commission and ECHA according to the REACH and CLP Regulations.

Article 2
Composition and Appointment	Comment by Author: EEB: An Article should be added requiring the independence of the experts of such a Committee. We suggest to use the Rules of Procedure of ECHA’s Member State Committee (MSC) for instance, and to add an Article detailing the conditions to be met for participants of the meetings to guarantee independence (the MSC’s Rules of Procedure detail those conditions in Article 9 and consequences in Article 19). Ideally, written declarations from members and experts should be submitted before the meeting, any member/expert of the group that has not submitted the declarations of interests should not take part in the meetings of the expert group.
It is then a responsibility of the chairs to ensure that there are no conflicts of interests (we develop this below)
CARACAL shall have the following composition:
a) The responsible Commission services for REACH and CLP shall provide the secretariat of the meeting. The meetings will be chaired jointly by Directorate General for Environment and Directorate General for Internal Market, Industry, Entrepreneurship and SMEs, reflecting their joint responsibility for REACH and CLP. The Directorates General are usually represented at Head of Unit level or their representatives. 
b) ECHA participates in the meeting of CARACAL and can, in agreement with the Commission, take the lead for a specific part of the Agenda covering topics related to its responsibility. In particular, it can, under its own responsibility, consult the meeting on implementation issues for which it would like to get advice from CARACAL. 
c) Members: Representatives from the appointed REACH and CLP competent authority or authorities of each Member State[footnoteRef:4] may attend the meetings of CARACAL. Upon request of the MSCA, they may be accompanied by advisers. The appointed REACH and CLP competent authority or authorities of each Member State may decide to replace its (their) representatives. It (they) shall inform the Commission thereof.	Comment by Author: EEB: does it mean that each time the rules refer to members, observers are not comprised? This means that with the current rules unlike members, observers will not informed about the tentative dates of meetings, the Agenda does not have to be communicated to observers. As observers should have access to this information, it is important to ensure that “members [of the expert group] and observers” are referred to, when relevant [4:  	The term Member State(s) shall be understood to include the EEA EFTA states.] 

d) Observers appointed as representatives of other public authorities:
· Representatives of accession or candidate countries: A maximum of two representatives of each accession or candidate country may attend the meetings of CARACAL;
· Representatives of non-EEA EFTA countries: A maximum of one representative of each non-EEA EFTA country may attend the meetings of CARACAL;
· Representatives of other Third Countries: A maximum of one representative of Third Countries may attend the meetings of CARACAL. The representative of Third Countries shall co-ordinate his/her positions with other Third Countries.
· Representatives of international organisations: A maximum of one representative of each of the OECD and EFTA secretariats may attend the meetings of CARACAL.
The represented public authority may decide to replace its representative. It shall inform the Commission thereof.
e) Observers appointed as stakeholder representatives: 
The Commission may appoint stakeholders as observers; they shall appoint their representatives. The stakeholders as well as the number of stakeholders' representatives shall be fixed by the Commission with a view to ensuring a broad and balanced representation of stakeholders concerned by REACH and CLP.
Appointed stakeholder representatives may be substituted at a meeting by another representative on behalf of the same organisation, upon prior agreement of the Commission, at the latest 10 working days before the meeting.	Comment by Author: EEB: In most cases, substitution of a representative for someone from the same organisation happens for medical reasons, which often cannot be predicted 10 days beforehand. We suggest to lower this number to 1 day, but would agree to a 3 days deadline if this is justified by administrative reasons (such as deadlines to ensure accreditation). This is to avoid preventing an organisation from attending relevant discussions
The represented stakeholder organisation may decide to replace its representative. It shall inform the Commission thereof.
f)	The Commission may invite experts with specific expertise with respect to a subject matter on the agenda to take part in the work of the group or sub-groups on an ad hoc basis, when necessary. external experts to participate in the groups or sub-group works where appropriate and/or necessary	Comment by Author: EEB: “independent experts” (see our comments on the rules of procedure on conflicts of interests and declarations of intent from ECHA’s member state committee)
The European Parliament and the Council may each send experts to the CARACAL meetings dealing with the preparation of delegated acts. 	Comment by Author: See point 11 of the Common Understanding on DAs annexed to the Interinstitutional Agreement on Better Law-Making (IIA-BL). 
For CARACAL agenda points not dealing with the preparation of delegated acts, upon request of the European Parliament, the Commission may invite the European Parliament to send its experts to attend meetings of this group.	Comment by Author: EEB: The Council should also have the ability to send its independent experts provided that they comply with requirements on conflicts of interests

Article 3
Convening a meeting
Meetings of CARACAL are convened by the Commission, either on its own initiative or at the request of a simple majority of members, subject to the availability of meeting facilities, after the Commission's services has given its agreement.
The meeting will be convened by the Commission with the following minimum deadlines:	Comment by Author: EEB: The paragraphs below should include observers
3 months before the meeting: Members of CARACAL are informed of the tentative dates of the meeting. When the meeting is convened for the assistance of the Commission in the preparation of delegated acts, the European Parliament and the Council are informed simultaneously;
3 weeks before the meeting: Invitations and if necessary registration forms, are sent to members of CARACAL. In the case of Member States’ experts consulted for the preparation and drawingup of delegated acts, invitations are sent to the Permanent Representations of Member States and simultaneously to the European Parliament and the Council, to their respective functional mailboxes.
Joint meetings with other groups may be convened to discuss matters falling within their respective areas of responsibility. The deadlines for CARACAL apply to joint meetings.	Comment by Author: EEB: This is not clear: which groups is this referring to? It is confusing, especially since CARACAL was referred to as a group in other provisions

Article 4
Agenda
The Commission in co-operation with ECHA shall draw up the agenda in accordance with their respective responsibilities and send it to the members of the group and, when the meeting is convened for the preparation of delegated acts, to the European Parliament and the Council. The provisional draft agenda shall be made available to the group via CIRCA at the latest 6 weeks before the meeting. The final draft agenda, taking into account comments and suggestions by the members and observers of the group, shall be made available at the latest 2 weeks before the meeting.
The draft agenda may include points which are to be discussed without the presence of observers in a Competent Authorities session consisting of MSCAs only (see Article 11). 	Comment by Author: EEB: This deserves clear criteria to decide which sessions are open/closed to ensure participation, notably in environmental decision-making, in line with the Aarhus Regulation.
The EEB understands this provision as still enabling observers and other participants to still access the information on which topics are discussed during those closed sessions. We suggest to make this clearer: “
The draft agenda shall indicate if an item is intended to be addressed in an open or closed session. “ (example from ECHA’s MSC rules of procedure). This is more aligned with Article 26 of the EC decision establishing horizontal rules on the creation and operation of expert groups (see a reference below)
The agenda shall be adopted by the group at the beginning of each meeting.
If the group so decides, additional items may be added to the agenda and items on the agenda may be deleted or carried over to a subsequent meeting.

Article 5
Documents
All documents shall be distributed electronically by the Commission or ECHA via CIRCA. The Commission is responsible for setting the nomenclature for documents. 	Comment by Author: EEB: This should also include (as it is the case now) documents of observers	Comment by Author: EEB: the EEB understands that the 2 weeks deadline referred to in paragraph 4 applies to those documents, if so, this could be more explicit: “Without prejudice to Article 8, the Commission or ECHA shall [electronically] distribute drafts on which the group is consulted [via CIRCA]” for instance
If a Member State considers that a paper submitted by it contains confidential information within the meaning of Annex II to the Framework Agreement on relations between the European Parliament and the European Commission[footnoteRef:5] ("the Framework Agreement"), such Member State should clearly indicate this on the cover sheet and attach a short statement of reasons. In this case, the cover page shall also indicate whether the originator of the document consents to its transmission to the European Parliament pursuant to Article 13.  [5: 	OJ L 304, 20.11.2010, p. 47.] 

If publication of a document on the Commission website pursuant to Article 13 would undermine protection of an interest covered by Article 4(1) to (3) of Regulation (EC) No 1049/2001, this shall be explained on the cover page of the document.
Without prejudice to Article 8, the Commission or ECHA shall distribute drafts on which the group is consulted and all other working documents to the group members no later than 2 weeks before the date of the meeting.
When preparing and drawing up delegated acts, the Commission shall ensure a timely and simultaneous transmission of all documents, including draft acts, to the European Parliament and the Council at the same time as to Member States’ experts. Classified documents shall be processed in accordance with internal administrative procedures drawn up by each institution with a view to providing all the requisite guarantees.
In urgent or exceptional cases, the time limits for distributing the documents may be reduced to seven calendar days before the date of the meeting.
Room documents or documents that are distributed less than seven calendar days prior to the meeting shall only be placed on the agenda for information or discussion purposes. 

Article 6
Opinions of the group	Comment by Author: Adapted according to horizontal rules on Expert Groups. 
The group shall adopt its opinions by a consensus of its members. In the event of a vote, the outcome of the vote shall be decided by simple majority of the members. The members that voted against or abstained shall have the right to have a document summarising the reasons for their position presented together with the opinions. Consensus is understood as the absence of any major objection. Where consensus cannot be reached, different views expressed, including their grounds and the Member State(s) expressing them, shall be recorded in the minutes of the meeting.

Article 7
Sub-groups
The Commission or ECHA in agreement with the Commission may create sub-groups of experts of the CARACAL to examine particular issues. 
A sub-group is established through the following procedure:
· The Commission Services shall develop a mandate of the sub-group, including its composition, the expected output and the timelines. 
· The mandate shall be endorsed by the members of CARACAL, either at a meeting or through a written procedure. 
The sub-groups may invite external experts, as appropriate.	Comment by Author: EEB: sub-groups should also be open to observers, there is no sound reason to exclude them from those sub-group meetings.
The EEB also insists that the external experts should also be subject to rules relating to conflicts of interests and declarations of interests, rules of ECHA’s Member State Committee should be considered as a suitable model (see Article 9 – and 19 to some extent)
The sub-groups shall report back to the CARACAL. 
Sub-groups shall be disbanded as soon as they have fulfilled their mandate.
The rules of procedure of the CARACAL apply to its sub-groups, unless otherwise specified in their respective mandates.

Article 8
Written procedure for request of an opinion
If necessary, the group's opinion on a specific question may be delivered via a written procedure. To this end, the Commission or ECHA delivers the draft(s) on which the group is being consulted and any other working documents, at the latest 3 weeks before the opinion of the group is requested. In exceptional cases and unless any of the members objects, the deadlines may be altered upon request of the Commission Services or ECHA.	Comment by Author: EEB: observers should have access to those documents 	Comment by Author: EEB: a minimum deadline of one week should be explicitly provided to avoid situations where a 2-day deadline for comments is provided
Members that do not respond within the set deadline on the requested opinion(s) endorsement are taken to give (a) favourable opinion(s) on the draft(s). 
However, if a simple majority of group members asks for the question to be examined at a meeting of the group, the written procedure shall be terminated without conclusion and the Chair shall convene a meeting of the group as soon as possible. 
Where the Chair recognises major objections, (s)he shall decide whether the written procedure shall be suspended and the discussion postponed to the next meeting of CARACAL. (S)he shall immediately inform the CARACAL about the decision.
The same deadlines will apply to written consultation of CARACAL sub-groups. 
The Commission or ECHA shall, fourteen calendar days after a written consultation, provide a report on the outcome of the consultation. Vote(s) against Viewsor abstention(s) expressed, including their grounds and the Member State(s) expressing them, shall be recorded in this report.	Comment by Author: EEB: The votes of member states should be reflected in the written report, publicly available. 	Comment by Author: To make it consistent with Article 6. 

Article 9
Minutes of the meetings
The Commission Services shall prepare the minutes of the meetings. ECHA shall prepare the minutes on those agenda points where it has consulted CARACAL. Upon request of the concerned participants or upon decision by the Chair, the minutes may not mention the individual position of the members during the group’s deliberations.	Comment by Author: EEB: the principle provided in the Common commitments and objectives of the Better Law-Making Agreement states in paragraph 2 that parties have agreed to “promote the utmost transparency of the legislative process”, the individual position of members should be made public since they represent their countries’ position. This would improve transparency (and accountability), aiming at good governance and trust in the decision-making process.

The minutes of the meetings shall also record the results of written procedures that have been concluded between the previous and current meetings of CARACAL.
The minutes shall contain a list of agreed actions to be taken, as well as relevant deadlines. A list of agreed actions and contact points for comments will be issued at the latest 7 calendar days after the meeting.
The minutes of the meetings in which CARACAL assists the Commission in the preparation of delegated acts shall contain the conclusions the Commission has drawn from the discussion, including how the Commission will take the experts’ views into consideration and how it intends to proceed.	Comment by Author: Point 5 of the Common Understanding on DAs annexed to the IIA-BL. 
Without prejudice to Article 11, the draft minutes shall be made available to all participants of the meeting no later than six weeks after the meeting. Written comments shall be provided to the Secretariat within the specified deadline, which shall be a minimum of two weeks. The minutes shall be adopted at a following meeting or by written procedure.

	Article 10
Attendance list
At each meeting, the secretariat shall draw up, under the responsibility of the Chair, an attendance list specifying, where appropriate, the authorities, organisations, countries or bodies to which the participants belong, including their e-mail address. This list shall be made available as an annex to the minutes of the meeting.

	Article 11
Competent Authorities sessions
The Commission or ECHA may decide on their initiative or at the request of a third of the members present to discuss specific agenda points in a Competent Authorities session consisting of Commission, ECHA and members only. If decided prior to the meeting, Competent Authorities sessions will be clearly indicated in the draft agenda. The outcome of Competent Authorities sessions shall be summarised in separate minutes.	Comment by Author: EEB: the detailed agenda of the closed session should be made available to observers prior to the meeting (with a reasonable deadline). There should be sound justifications to allow closed sessions: specific criteria should be developed to allow discussions in closed sessions. 

Article 12
Prevention of conflicts of interest
At the start of each meeting, any participant whose participation in the group’s deliberations would raise a conflict of interest on a specific item on the agenda shall inform the Chair. The Chair may decide that the participant shall refrain from participating in the group's deliberations on that specific agenda item. This paragraph shall also apply to deliberations taken by the group in written procedure.	Comment by Author: EEB: We suggest to place this responsibility on the chairs of the meeting, not on the participants. We hardly imagine participants having conflicts of interest raising the issue themselves. 

The model of the rules of procedure of the ECHA Member State Committee can be replicated, for instance the RAC rules of procedure state: 

“ Article 8 
Responsibilities of Chair 

The Chair is responsible for the efficient conduct of the business of the Committee and shall in particular:
(…)
c) Ensure that at the beginning of each meeting any potential conflict of interest is declared regarding any particular item to be discussed by the Committee; 
“

Article 13
Transparency	Comment by Author: EEB: The Article 26 of the EC decision establishing horizontal rules on the creation and operation of expert groups provides for further transparency on documents of expert groups and sub-groups, including on agendas, minutes, participant’s submissions etc. 
“The competent Commission departments shall make available all relevant documents of expert groups and sub-groups, including the agendas, the minutes and the participants’ submissions, either on the Register of expert groups or via a link from the Register to a dedicated website where this information can be found. Access to such website shall not be submitted to user registration or any other restriction. In particular, departments shall ensure publication of the agenda and other relevant background documents in due time ahead of the meeting, followed by timely publication of minutes. 
2. Exceptions to publication shall only be foreseen where it is deemed that disclosure of a document would undermine the protection of any public or private interest as defined in Article 4 of Regulation (EC) N° 1049/200111.”
Documents submitted for meetings of the group shall be transmitted to the European Parliament in accordance with the provisions of the Framework Agreement. The principle of originator consent and the rules on forwarding of confidential information provided in Annex II to the Framework Agreement shall be observed when transmitting documents of a confidential nature to the European Pparliament. The same rules shall apply for transmission of documents to the Council.
The Commission will publish all relevant documents (such as agendas, minutes, and participants’ submissions) either oin the Register of Commission Expert Groups and Other Similar Entities (hereinafter referred to as "Register) or via a link from the Register to a dedicated website, where information can be found. Exceptions to publication should be foreseen where it is considered by the Commission that disclosure of a document would undermine the protection of a public or private interest[footnoteRef:6] as defined in Article 4 of Regulation (EC) No 1049/2001[footnoteRef:7].	Comment by Author: EEB: The Article refers to exceptions, it is then crucial to make a clear reference to the principle provided in the Common commitments and objectives of the Better Law-Making Agreement: paragraph 2 states that parties have agreed to “promote the utmost transparency of the legislative process” [6: 	These exceptions are intended to protect public security, military affairs, international relations, financial, monetary or economic policy, privacy and integrity of the individual, commercial interests, court proceedings and legal advice, inspections/investigations/audits and the institution's decision-making process.   ]  [7:  	Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to European Parliament, Council and Commission documents (OJ L 145, 31.5.2001, p. 43).] 

The group’s deliberations are confidential.
In agreement with the Commission, the group may decide to open its deliberations to the public.
In accordance with the Commission’s policy on transparency, the rules of procedure, the list of authorities who are members and observers as well as the names of nominated observers and the organisations they represent shall be made available on the Commission’s website, as well as on the Register. 

Article 14
Access to documents
Applications for access to documents held by the expert group will be handled in accordance with Regulation (EC) No 1049/2001 and detailed rules for its application.
Article 15
Protection of personal data
All processing of personal data for the purpose of these rules of procedure shall be in accordance with  Regulation (EC) No 45/2001[footnoteRef:8]Regulation (EU) 2018/1725[footnoteRef:9].  [8: 	]  [9:  Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC (OJ L 295, 21.11.2018, p. 39-98)] 


Article 16
	Modification of these Rules of Procedure
The Commission, ECHA or any member of CARACAL may propose a modification to these Rules of Procedure by sending a request for amendment in the form of a proposed text and a justification to the Commission. The Rules of Procedure may be amended by simple majority of the group’s members. The Commission may circulate the proposed amendment(s) this for endorsement by Written Procedureto obtain an opinion by Written Procedure as set out in Article 8. 	Comment by Author: EEB: the EEB understands that observers do not have the same rights as MSCA, ECHA or the Commission, but they should at least be able to propose modifications of the rules
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